Court File No.

BETWEEN:

FEDERAL COURT
DAVID FRANKLIN
Applicant
and
NATIONAL GALLERY OF CANADA and PIERRE THEBERGE
Respondents

AFFIDAVIT OF DAVID FRANKLIN

I, David Gordon Franklin, of the City of Ottawa, Ontario, SWEAR THAT:

1. I am the Applicant in this proceeding and as such I have personal knowledge of the
information described below. Where I do not have personal knowledge, I have set out
the source of my information and belief and I verily believe that information to be true.

Background

2. The National Gallery of Canada (the “Gallery”) is a Crown Corporation duly incorporated

pursuant to the Museums Act, 1990, c. 3. It is also governed by the FAnancial
Administration Act, R.S., 1985, c. F-11. T would describe the National Gallery of Canada
as one of the top ten art galleries in North America — not based on the quantity, but by
quality of the collection. The Gallery has a great deal of credibility among other
museums. In terms of its programming and expertise, the Gallery is regarded as both

serious and credible within Canada and internationally.



3. I am 47 years of age. Until recently, I was employed at the Gallery as the Deputy
Director and Chief Curator and Acting Curator of Prints and Drawings. On June 11,
2008, my employment was terminated for “just cause”. On Friday, June 13, 2008, my
termination was rescinded and I was placed on leave with pay. I am advised by my
legal counsel that as of June 26, 2008 the Gallery intends to re-terminate my

employment for “just cause” effective Monday, June 30, 2008.

4, I have had the good fortune to be able to dedicate my professional career to the study,
teaching and appreciation of art. I earned my Bachelor of Arts (Honours) degree at
Queen’s University in Kingston, Ontario in 1984 with a major in art history. I earned a
Master of Arts degree (with two distinctions) in 1986 at the Courtauld Institute of Art,
London. My area of Concentration was European Renaissance Art, 1480-1540. In 1991,
I earned a Doctorate degree at the Courtauld Institute of Art, London. I went on to do
post-doctoral studies in art at Oxford University and other institutions until 1998. I
have published two books, three catalogues and numerous articles and reviews and I
have been honoured with a number of awards and prizes for my work. A copy of my

Curriculum Vitae is attached as Exhibit “1” to this affidavit.

Terms and Conditions of Employment

5. I began my employment with the National Gallery of Canada in 1998 as the Curator of
Prints and Drawings. In March 2001, I was appointed to the position of Deputy Director
and Chief Curator. Following my appointment in 2001, I continued to act in the role of

Curator of Prints and Drawings at the request of the Director. A copy of the press



release that was issued by the Gallery upon my appointment as Deputy Director and

Chief Curator is attached as Exhibit 2" to this affidavit.

I receive a compensation package which includes an annual salary, car allowance and
bonus which together total about $160,000.00 annually, five (5) weeks of annual

vacation leave, and a complete group benefits package, including pension benefits.

Some of the terms and conditions of my employment at the Gallery are described in a
document entitled “Terms and Conditions of Employment for Senior Executives of the
National Gallery of Canada.” A copy of this document is attached as Exhibit “3" to this
affidavit. The document contains an Appendix with respect to Separation and
Severance. Under the heading “Termination for Cause”, the document stipulates:
The employer may end the employee’s employment for cause without
notice. The employer will provide the employee with an opportunity to

make a representation with respect to the circumstances or cause if
requested.,

Where the employer has reason to believe that there may be cause for
termination but time is required to investigate the circumstances and
where it is not appropriate for the employee to remain at work while the
investigation is being undertaken, the Gallery may suspend the employee
with pay for the period required to carry out the investigation.
Suspension will not constitute termination unless a written notice of
termination is given to the employee.
Since 2001, I have reported to the Director of the Gallery, Pierre Théberge
("Théberge”). The only other employee who is as senior as I am is David Baxter

("Baxter”), the Gallery’s Deputy Director, Administration and Finance.

In the position of Deputy Director and Chief Curator, I am the Gallery's most senior
curator. My efforts are dedicated to improving the national and international reputation

of the Gallery and securing a significant source of potential funding. I am responsible to



10.

11.

approve the budgets for and make decisions on acquisitions, conservation treatments
and curatorial research and travel. I am directly responsible for all curatorial
departments through the direct reports of the senior curators in Canadian;
Contemporary; Indigenous-Aboriginal; European and American; Photography; and Prints
and Drawings. The Chiefs of the Conservation Department and the Library also report
to me. In total, seven Chiefs report to me. There are about 60 employees who work
directly or indirectly for my area. Essentially, I am responsible for Collections and
Research, which includes everything that touches the art and research side of the
museum, as opposed to the Administration and Governance side which is overseen by
Mr. Baxter. A copy of the organization chart for the Gallery as provided to me in June
2008 by the Gallery’s current Director Search Committee is attached as Exhibit “4” to

this affidavit.

I chair the acquisitions committee, which has an annual budget of over eight (8) million
dollars. I am directly involved either in the curating or the development of all of the
exhibitions that the Gallery has planned for the next five (5) years. The main priorities
of my job function are to make art purchases, foster exhibitions and nurture and
manage the large number of staff who perform all of the work relating to the “artistic”

function of the Gallery.

I attend all meetings of the Board of Directors of the Gallery. I also sit on all of the
major internal committees of the Gallery. As a result, I am well versed in all aspects of
the Gallery’s budget and policy decisions, publications and general direction. It is also
my job to be prepared to stand in for the Director when he is unable to attend media

previews, public speaking engagements, special dinners or VIP tours (for example each
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time the Gallery opens a new exhibition). I am also required to travel regularly, as
much as ten (10) days out of every month within Canada and abroad to fulfill my duties,

which include advancing the public reputation of the Gallery.

One of my major projects at the moment is planning for the Gallery’s main exhibition for
the summer of 2009 on the art of Papal Rome. We hope that it will be a sequel to the
Gallery’s highly successful Renaissance Exhibition which was presented in the summer of
2005. This is a very high profile project which involves a significant amount of research
as well as liaising with Directors and curators from other art institutions and major
private collectors throughout the world. Loans of works of art for the Exhibition have

already been confirmed from all the major art museums in the world.

I am exceedingly proud of my contributions to the National Gallery of Canada to date.
It is an honour and a privilege to be the Chief Curator of Canada’s national art

collection. It is a position of trust that I treat with reverence.

Gallery Governance

14,

Mr. Théberge was first appointed to the position of Director in 1997 for a term of five
(5) years by Order in Council. He was appointed for a further five (5) year term in
2003. He was most recently re-appointed in January 2008 to a term “not to exceed one
year” although I believe he had requested a longer appointment. Copies of the Orders
in Council appointing Mr. Théberge to his position printed from the website of the Office

of the Privy Council are attached as Exhibit “'5” to this affidavit.



15.  The Gallery is governed by a Board of Trustees. The Trustees are also appointed by
Order in Council. The Board meets four (4) times per year. The current members of
the Board of Trustees of the National Gallery are:

a. Donald R. Sobey, Stellarton, NS (Chairperson);

b. Robert J. Perry, Regina, SK (Vice-chairperson);

C. Michael J. Audain, Vancouver, BC;

d. Paul R. Baay, Calgar, AB;

e. Patricia Bovey, Winnipeg, MB;

f. Mandeep Roshi Chadha, Westmount, QC;

g. Fred S. Fountain, Head of St. Margaret’s Bay, NS;
h. Francine Girard, Saint-Hyacinthe, QC;

i Linda Hutchison, NS;

j. Sandra D. Pitblado, Toronto, ON and

K. Harriet E. Walker, Toronto, ON.

16.  The Board of Trustees has a humber of Committees, including:

a. Executive Committee;

b. Acquisitions Committee;

C. Audit and Finance Committee;

d. Governance and Nominating Committee;
e. Human Resources Committee; and

f. Public Programs and CMCP Advisory Committee.

17.  The way the Gallery was managed changed in recent years after Mr. Baxter joined the

Gallery. Mr. Baxter brought with him a philosophy of “big government” that we were



not familiar with at the Gallery. His background was with the RCMP and he spoke using
Treasury Board acronyms and jargon. The perception of many employees at the Gallery
was that Mr. Baxter’s priorities drew resources away from curators and increased the
workload. For example, we were required to provide new types of reports and other
administrative paperwork that had never been required before. The Gallery is required
to operate as a “lean” and dynamic organization. It was perceived that Mr. Baxter was
injecting an unnecessary element of bureaucracy into the Gallery and attempting to

transform it from a Crown corporation into a government department.

Selection Process for a new Director

18.

19.

20.

In early 2008, the Gallery took steps in relation to starting a search for a new Director to
replace Mr. Théberge. The firm of Janet Wright & Associates Inc. was hired to assist

with the recruitment and selection process.

It is well known within the Gallery and its Board from comments made to me by Mr.
Théberge that Mr. Théberge does not want to leave his position as Director of the
Gallery. He is extremely distraught at the thought of leaving the Gallery and that a
search is underway for a new Director to replace him. It is my belief from comments
made by Mr. Théberge and from my personal observations of Mr. Théberge’s conduct
that he has and will continue to take whatever steps are within his power to delay the
date on which he will ultimately be replaced and also to control who that person might
eventually be for his own personal gain. I elaborate further on the reasons for this

belief later in this affidavit.

In late May 2008, I was asked to meet with two representatives of Janet Wright &

Associates Inc. The six (6) members of the Board’s Hiring Committee also attended that
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meeting by teleconference. The purpose of the meeting was to seek my input in my
capacity as one of the Director’s direct reports in developing the framework for the
selection process on such matters as the issues, challenges and opportunities facing the
Gallery in the coming years. I understand that the same group also met with Mr. Baxter

for the same purpose.

On June 6, 2008, the competition for the Director position commenced formally. Copies
of the postings on the Gallery and Treasury Board websites are attached as Exhibit “6”

to this affidavit.

On June 6, 2008, I received a package of material about the Gallery and the Director
competition from Anne Swarbrick (who works at the recruitment firm). Ms. Swarbrick
enclosed a handwritten note with the package which said: “7his package is being
forwarded to candidates for the Director position. I'm sure you know all of it by heart,
but we wanted to be sure to include you in the distribution.” Copies of the handwritten
note from Anne Swarbrick and her business card are attached as Exhibit “7” to this

affidavit.

In late May 2008, I was asked to attend a first interview with the selection committee
for the Director position on July 14, 2008. On June 13, 2008, I submitted my formal

letter of application at the request of the hiring committee.

Mr. Théberge's Medical Condition

24,

Pierre Théberge suffers from Parkinson’s Disease. This fact has been known for several
years by the Board, the senior management team and publicly. It is my observation

that Mr. Théberge’s medical condition has deteriorated rapidly over the past year.
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Sadly, it appears that he is no longer capable of performing the full duties that his
position demands with the vigour or the proficiency that is required for the Director of a
major Crown Corporation. Some of the symptoms that I have observed first hand are
falling asleep during meetings, including one-on-one meetings; losing his temper with
staff; acting erratically and reacting emotionally out of context; loss of memory;
increasing nostalgia; short working days; inability to write his signature; difficulty
concentrating and focusing on complex issues; lack of leadership qualities; contempt
toward senior management; vindictiveness; violent mood swings; insulting and
intimidating behaviour; appearing to be heavily medicated; requiring staff
accompaniment at all times; requiring staff to prepare his meals at work; and occasional
refusal to meet with major donors or be interviewed publicly due to deterioration in his

public speaking abilities.

Through the course of the Director’s iliness, I have been delegated an increasing level of
responsibility for decision-making, particularly in relation to exhibitions and acquisitions.
I have also understood it to be a very important responsibility of mine to be the
Director’s “gatekeeper” in the sense of ensuring at all costs that his directives are
implemented smoothly, whether I agree with them or not. I have loyally and
consistently ensured that his public and private image is protected and respected and

that he continues to be seen publicly as being competent to fulfill his responsibilities.

I have, however, noticed a pattern whereby Mr. Théberge orchestrates the departure of
curators from the Gallery. Mr. Théberge often seems to revere a given curator for a
short while but then grows disenchanted with them to the point were he determines

that they must be dismissed. Mr. Théberge regularly solicits negative gossip about
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Gallery employees and uses it against them when it suits his purposes. Unfortunately,
Mr. Théberge seldom actually “fires” the people himself. Instead, he directs that the
person is no longer to be supported in their work. In the past, I have seen him decide
that he no longer values someone’s contributions and then start refusing approval for,
canceling, blocking or reducing their exhibitions, acquisitions and even travel. This
prevents the curator from being able to function in their job in a meaningful way and
the person ends up leaving out of frustration. Mr. Théberge has also asked me to
accelerate the early departure of curators near retirement whom he had taken a dislike

to. I can think of at least three.

I am concerned that I am now the target of Mr. Théberge's most recent effort to push
someone out. In my case, however, I believe Mr. Théberge’s motivation is to remove
my candidature for consideration as Director of the Gallery by blackening my
professional reputation and terminating my employment for “just cause” unless I agree

to resign.

Staffing Reductions and Grievance

28.

From around July 2007 to April 2008, the senior management team at the Gallery
underwent a “Strategic Review” under the leadership of Mr. Baxter and a Gallery
committee. I was also a member of the Strategic Review Committee. As part of the
Strategic Review process, each area of the Gallery was required to identify the “lowest

performing” programs, including staff in order to arrive at an overall five (5) percent

10
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budget reduction. As the budgets in my areas are relatively small, with the exception of
the one for acquisitions, which was not part of this process, it was immediately clear
that any contributions I could make to the budget reduction would have to come from
staffing. After lengthy analysis of all of the budget lines in my area, it was determined
by the committee, approved by senior management (including me) and approved by the
Board of Trustees that the position of Assistant Curator of European and American Art,

occupied by Erika Dolphin, would be abolished.

On April 3, 2008, Lise Labine (Director of Human Resource Services), and I advised Ms.
Dolphin that her position had been abolished and that she would receive her
entitlements pursuant to the collective agreement (Ms. Dolphin is represented by the
PIPSC union.) Approximately eight (8) other employees of the Gallery were also notified

that their positions were being abolished on or around the same date.

After the April 3, 2008 meeting with Ms. Dolphin, I was away from the office for much of
the following month (in Chicago on April 4 and 5 for a conference, in Italy from April 6
to 12 for research, in New York on April 17 and then in the UK with my family from April

21 to 30).

On April 29, 2008, Ms. Dolphin’s union filed two grievances on her behalf with respect to
the termination of her employment. Copies of the two grievances filed by Ms. Dolphin
are attached as Exhibit “8" of this affidavit. The same day, Ms. Labine notified me of

the grievances by email while I was away on holiday.

There was much discussion amongst the senior management team about the
grievances. The general feeling of people I spoke with was that most people had not

wanted to engage in layoffs, that there had been pressure from the Strategic Review

11
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Committee to cut the required five (5) percent, and that the Strategic Review had been
a very difficult process which resulted in decreased morale for Gallery senior
management. Nevertheless, I was confident there were not grounds to contest Ms.
Dolphin’s layoff because the decision had only been made after careful analysis of where
the department could afford to reduce its staffing complement because of overlaps in

areas of expertise.

The culture at the Gallery is that email messages are often exchanged between
managers as a means of “informal discussion”. After learning of the grievance on April
29, 2008, I engaged in informal email discussions with Graham Larkin, Curator,
European and American Art and Acting Curator, Modern Art, and Ms. Labine to the effect
that the business case for the abolishment of this position was sound, even though it
resulted in more pressure to perform on those remaining in the department. We
attempted to prepare for the grievance process and gather information to support the

business decision to abolish the position.

Access to Information Actand Privacy Act Requests

34.

Upon my return to the office on May 1, 2008, after travelling to the UK, I received a
Memorandum addressed to Ms. Labine, Mr. Larkin and me from Delphine Bishop, the
Gallery’s Chief Information Officer dated April 30, 2008. The memo referred to a Privacy
Act request received on April 24, 2008. The memo directed us to retrieve and provide
copies of all documents falling within the scope of the following request no later than
May 9, 2008:

Any and all correspondence, e-mail or otherwise, from June 1, 2006 to

present day from Graham Larkin, David Franklin and any employees of

the Human Resources Department at the National Gallery of Canada
mentioning.

12
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Erika Dolphin (also known under the initials "ED”) or any other
semblance of her name;

Erika Dolphin’s substantive position of Assistant Curator;

Erica Dolphin’s work in the Department of European and America
Art (including but not limited to work performance); and

Any plans by the National Gallery for Erika Dolphin’s office space.

A copy of the Memorandum to Lise Labine, myself and Graham Larkin from Delphine
Bishop dated April 30, 2008 regarding Privacy Act Request P2008-4 is attached as

Exhibit “9” to this affidavit.

In early May, shortly after receiving the Memorandum, I had a discussion with Ms.
Labine in her office. Ms. Labine was concerned that there had been some potentially
unflattering email exchanges about Ms. Dolphin between herself, Mr. Larkin (Ms.
Dolphin’s supervisor) and possibly myself after we had learned about her grievance. Ms.
Labine told me that she thought we should take steps to delete emails (which we
believed were not relevant to the grievance) in order not to embarrass the Gallery or
Ms. Dolphin. I said I would talk to Mr. Larkin about this. Ms. Labine also pointed out to
me at the time that the Gallery would still have access to all of the emails on its server,
so they would never be permanently removed. I did not discuss this matter with Ms.

Labine any further after that discussion.

Before Ms. Dolphin’s requests, I had never had to respond to an ATIP request before (in
ten (10) years at the Gallery). During that time, I had also never received any
instruction or training from other areas of the Gallery on information and records

management.

13
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After leaving Ms. Labine’s office, I went to speak with Mr. Larkin in his office. I told him
Ms. Labine thought we should delete emails related to Ms. Dolphin’s Privacy Act request.
We only discussed it briefly. Mr. Larkin showed me that he had an email folder
containing emails related to Ms. Dolphin and he deleted that folder at that time. We
discussed our understanding that the emails would not (and could not) be permanently
removed because they would still reside on the Gallery’s server, based on Ms. Labine’s
comments to this effect and our own (albeit limited) knowledge of the Gallery's
computer system. For that reason, we both believed that the emails could be restored
before the May 9, 2008 deadline if necessary. (Mr. Larkin told me later that he intended
to and did restore his emails with the assistance of the Gallery’s ITS department. 1

supported this decision.)

Over the course of my employment at the Gallery, it has been my regular practice to
delete emails from my account. I receive between 200 and 300 emails per day (and a
considerable amount of spam). With messages that are important or require action, I
forward them to my Assistant and/or I print them or forward to the person needing to
respond. A lot of my time on administrative duties is comprised of reviewing messages
relevant to Collections and Research and Exhibitions that are initially directed to me
because of my job title. I forward those emails on to the appropriate staff person for
action. Anything relevant to HR matters, I forward to the HR department or the

relevant supervisor for retention there.

As I go through the process of forwarding or printing important emails, I delete from my
“In box” and “Sent box” anything that is no longer necessary. Then, about once each

week or two, I would empty my “Deleted” folder as well as the “Recover Deleted Items”
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